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DEFENDANT’S SUPPRESSION HEARING BRIEF ON THE NEUTRAL AND
DETACHED MAGISTRATE ISSUE

The Defendants reference their Motion to Suppress and the law cited to support
their arguments. Sarah and Cheryl Jones certainly have standing to challenge the
suppression of the text messages. In the legal issues pertaining to the Motion, the law
remains unchanged.

Neutral is defined as “not aligned with or supporting any side or position in a
controversy.” Detached is defined as “impartial of objective; disinterested; unbiased.”
Based upon the testimony of Judge Easterling and Cody York, its clear Judge Easterling
is not only not a neutral and detached magistrate, he’s a biased one. It is also clear he
committed perjury. He testified under oath and failed to tell the truth about material
facts.

The attached are the transcribed testimonies of Easterling and York (Exhibit 5 and
6). In addition, we resubmit the Affidavit of Cody York (Exhibit 1). We also attach

another affidavit of Cody York and one of his father, Jonathan Dave York (Exhibit 2 and



3). We also attach the phone log we had showing communication to Jake Easterling the
day of the first ticket (Exhibit 4). We are in the process of obtaining the Easterling
records from Cody York’s phone.

The Commonwealth opposed a hearing. This would have meant the Court had
only affidavits. The Court not only is allowed, but the Court must consider all affidavits
and evidence supporting a finding Judge Easterling is not a neutral and detached
magistrate (See later section). Just because there was a hearing doesn’t mean the
affidavits shouldn’t be considered. They must.

Under oath, Judge Easterling denied Cody was Jake’s (his son) friend, was at his
house, that he knew him (“I don’t know him.” Pg 5), never seen Cody’s father and made
more incredulous statements (See Exhibit 5 and 6).

The Court should not only be concerned about the Easterling testimony, but
protect the integrity of the process and the integrity of the Kenton County Court system.

The Court, as a Kenton District Judge once, should take judicial notice cases stay
with Kenton County District Judges from arraignment through disposition. When it
doesn’t happen, it’s an exception. Ken Easterling denied this reality too in his attempt to
make light of a teenager contacting him to “fix” a ticket.

Ken Easterling claimed a student contacting by text a District J udge to take care
of a traffic ticket is not highly irregular (Pg 13).

In addition, this Court must take into consideration the information pertaining to

the second ticket because it relates to credibility. Credibility is always an issue.



The discussion at Ken Easterling’s house between Easterling and Cody about

Sarah Jones is important because it reflects the depth of the relationship he had with

Cody York.

To find Ken Easterling is a neutral and detached magistrate would be rock sold

appealable error.

Why Did Easterling Testify As He Did?

[ kept asking myself why would Ken Easterling testify in the manner he did and
say what he did. It became clear with Lisa Wells strut to the bench representing Jake
Easterling. After pointing out the subpoena issue, she mocked me by claiming this was a
“typical” harassment tactic by me. She then mocked me by stating the “best” person to
impeach Ken Easterling. She giggled. Why? She never dreamed we would call Cody
York. If she was representing Jake, she no doubt had communication with Ken
Easterling. They thought Ken Easterling could say whatever he wanted and it not be
challenged because Jake wasn’t there and Cody would never be called. They
miscalculated.

Judge Easterling gambled his career and lost. Make no mistake, by the
appropriate rules, the affidavits, the transcripts and the phone records will be submitted to
the Bar, the Judicial Conduct Commission and a special prosecutor will be requested to
pursue perjury charges since the prosecutors in Kenton County would be unwilling and
unable based upon conflicts to prosecute Judge Easterling for perjury.

All Affidavits Should Be Considered

“It is a narrow inquiry; the probation process should be flexible enough to

consider evidence including letters, affidavits, and other material that would not be



admissible in an adversary criminal trial.” Marney v. Commonwealth, 2008 WL
4754854 (Ky.App., 2008) (citing Morrissey, 408 U.S. at 489, 92 S.Ct. at 2604, 33
L.Ed.2d at 499). In making determinations as to the admissibility of evidence, during a
hearing outside the grand jury, the court is not bound to the rules of evidence. KRE
104(a); see also White v. Commonwealth, 5 S.W.3d 140, 142 (Ky. 1999).

Standing Issue

The standing issue is also the same as in the motion to suppress. It is the first
hurdle that must be overcome in suppressing evidence. To have standing to suppress
unlawfully obtained evidence, a person must show that they had a reasonable expectation
of privacy in the location/item searched. Ihave no reasonable expectation of privacy in
another person’s house or in a car for the most part. The argument is that Jones had a
subjective expectation that the government could not get to the texts saved by Cody’s
service provider, and that the expectation is reasonable such that society will accept it as
legitimate.

This was argued in a motion, but as far as public policy is concerned, if the Court
does not recognize expectation of privacy, the Commonwealth could use baseless
warrants to get the text message information from any number of acquaintances of a
suspect, and the true subject of the search would have no basis to challenge. As an
example the Commonwealth could issue warrants for the text messages of all the friends
and family of a suspect. Obviously the subject of the search is the suspect, but because it
was not her service provider, Jones would be unable to challenge the unlawful search and
seizure which is prohibited by the Fourth Amendment. There is no additional case law,

beyond what is in the motion to suppress.



Certified Copies of Traffic Records

The attached are the records of the certified copies of two tickets “fixed” by Judge
Easterling for Cody York (Exhibit 7).

Judge Easterling, not a clerk, asked the ticket be put on his docket (12-T-02109).

On 11-T-06754, Cody’s dad, Jonathan York asked it to be on the docket of Judge
Easterling based upon Judge Easterling’s direction.

Suppression Hearing Demonstrative Exhibits

Exhibit 8 are nice summaries used to reflect why Judge Easterling is not a neutral

and detached magistrate and there was no probable cause.
Conclusion

Our criminal justice system is based upon the principle that our freedoms and
rights are more important than convicting someone of a crime. We’d rather someone
guilty go free than convict an innocent.

The suppression of these text messages is not the end of the world. To not
suppress them in the face of Ken Easterling’s conduct would not be the end of the world
either. However, it would call into question the honor, honesty and integrity of the entire

Kenton County justice system.
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EXHIBIT 1
Affidavit of Cody York 1



AFFIDAVIT OF CODY YORK

COMMONWEALTH OF KENTUCKY
COUNTY OF KENTON

Comes now the affiant, Cody York, after having been duly sworn and cautioned,

states as follows:

1.

Jake Easterling and I have been friends since freshman year in 2008. I’ve been
over his house several times. When I was pulled over in May of 2011 for
speeding, Jake planned on taking my ticket to his dad, Judge Ken Easterling to
take care of it so it wouldn’t be on my record.

Jake ended up not giving it to his dad and I reported to court a few weeks later.
Judge Easterling was my Judge and he ordered me to attend traffic school and
was requiring me to bring proof of insurance and proof that I went to traffic
school to my following court date. However, I instead went to his house to show
him those two requirements and he handled it for me so I didn’t have to go back

to court.

In February of 2012, I was pulled over for speeding again. I asked Jake if his dad
would be able to take care of yet another ticket for me. He said he would, as long
as I brought my ticket to his house. After baseball practice one day, I went over
Judge Easterling’s house to give him the ticket.

Judge Easterling asked to talk to me in private, without Jake around. We went
into the living room area where it was just he and I. He began asking how I was
handling the recent situation with the investigation that was going on with Ms.
Jones and I. Iresponded saying that I was fine. He continued the conversation
but was hesitant and stuttering through the discussion. He repeatedly said he
shouldn’t be talking to me about the situation but wanted to ensure me that Ms.
Jones wasn’t going to get jail time but urged me to tell the truth on the stand if
questioned. I told him I didn’t think it would go that far. He replied, “I’m not
saying it will go that far, but if it does you better tell the truth.” We talked for
fifteen minutes or so, and throughout the conversation I wondered how he knew
about the situation and my involvement in the first place. He confirmed that he
knew about it since he was involved with the court system and was a Judge in
Kenton County. Ending the conversation, he shook my hand as I was leaving and
told me everything would be alright.

In March of 2012, I received a letter in the mail stating that if the February
speeding ticket wasn’t handled, I would have my license suspended in thirty days.

Oy
Cody York_ Dage |



6. Knowing that Judge Easterling had my ticket in his possession and was supposed
to handle it, I sent him a text message asking him about the letter I had received.
Jake gave me his dad’s number and said that after he got out of court, he would

contact me back. Judge Easterling responded back through text “I will take care
of it.”

AFFIANT SAYETH FURTHER NOT

(o 9ty

CODY YORKY

y
Subscribed and sworn to before me by Cody York on May / ?? 7[/}\', 2012.

Foath tth

NOTARY PUBLIC, STATE AT LARGE
My Commission expires: / gZ 5‘&@/5

Notary #: 145591475

Cody York C \/

Page N\



EXHIBIT 2
Affidavit of Cody York 2



AFFIDAVIT OF CODY YORK

Comes now the affiant, Cody York, after having been duly sworn and cautioned, states as

follows:

1. Thave been over the Easterling residence located in Edgewood, Kentucky on
several occasions, hanging out with Jake and other friends. Mr. Ken Easterling
was there during those times that I was there.

2. On one occasion in early 2011, I went over to the Easterling residence with
Griffin Lessley and Tyler Moore. Jake had a bonfire in his back yard and Mr.
Ken Easterling was outside with us.

3. On another occasion in 2011, I went over to the Easterling residence. Mr. Ken
Easterling was lying on the couch in the basement, next to where Jake’s bedroom

18.

4. During 2011, my friends Griffin Lessley, Jake Easterling and I went to a
basketball game in Scott County together. Ken Easterling let us drive his Gold
Cadillac to the game. Jake drove, I rode in the passenger seat, and -Griffin was in

the back.

5. The phone number of Ken Easterling was given to me by Jake Easterling in May
of 2011, after I was pulled over. Ihave spoken to Ken Easterling on the phone
and text him throughout the 2011 school year about fixing the speeding ticket I

got in May.

6. After my first ticket, in early November, I took my proof of insurance and proof
of traffic school to Ken Easterling so that I would not have to appear at court on
January 9, 2012. I called Jake Easterling on November 12% to notify him that I
was on my way, and gave all my information to Ken Easterling.

AFFIANT SAYETH FURTHER NOT

A
Vi
!/ M’)W /
O 7 o~

CODY YORK



NOTARY

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me, a Notary Public, by

Cody York on this 2 (> dayif September, 2012.

NOTARY PUBLIC

My Commission EXp.:/7 each 7H, 2o/

Kenton County

State of Kentucky




EXHIBIT 3
Affidavit of Jonathan York



AFFIDAVIT OF JONATHAN DAVID YORK

Comes now the affiant, Jonathan York, after having been duly sworn and cautioned, states
as follows:
1. My son, Cody York, has been friends with Jake Easterling throughout high
school.

2. Throughout his high school years, before 2011, my son has been to the Easterling
residence on several occasions.

3. On May 26, my son was pulled over for speeding. He told me he had called Jake
Easterling that night (see his phone records) and that Jake’s dad, Judge Easterling
said he would take care of his ticket.

4. I'went to court with my son on July 5, 2011 with Judge Ken Easterling. A few
days after, I overheard a conversation with my son and Ken Easterling regarding
his ticket. He told him if he brought proof of insurance and proof of traffic
school, he would handle his ticket.

5. After my son completed traffic school, my son took his proof of insurance and
proof of traffic school to Judge Ken Easterling’s residence.

6. Judge Ken Easterling has fixed several tickets for my son.

AFFIANT SAYETH FURTHER NOT

JONATHAN DAVID YORK
NOTARY

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me, a Notary Public, by

9]

Jonathan York on this X 5 day if September, 2012.



X?&WK @o@g@w

NOTARY PUBLIC

My Commission Exp.: 5-1 ,/B

Kenton County
State of Kentucky .
SO A, SARAH PERLINGIERO
SSNoper G~ MyCommission Explres
Shi el ixE May 11,2013
5 SALST Clay County
“IENRE Commission #09691021




EXHIBIT 4

Cody York’s Phone Log

- Phone call to Jake Easterling on date of ticket
- Phone call to Jake Easterling when dropping off the
ticket on November 12
- Ticket attached to show proof of date pulled over
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EXHIBIT 5
Transcribed Testimony of Easterling
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COMMONWEALTH OF KENTUCKY
KENTON CIRCUIT COURT

CASE NO. 12-CR-260-001

COMMONWEALTH OF KENTUCKY : PLAINTIFF
vS.
SARAH JONES : DEFENDANT

COMMONWEALTH OF KENTUCKY

KENTON CIRCUIT COURT

CASE NO. 12-CR-260-002

COMMONWEALTH OF KENTUCKY : PLAINTIFF
VvS.
CHERYL JONES : DEFENDANT

EXCERPT OF 9/21/12 MOTION HEARING

BEFORE HON. PATRICIA SUMME
APPEARANCES:

For the Plaintiff: SARA FARMER, ESOQ.

Jefferson County Assistant

Commonwealth Attorney
514 West Liberty Street

Louisville, KY 40202-2887

For the Defendant~ ERIC DETERS, ESQ.
5247 Madison Pike
Independence, KY 41051

Transcribed by: Darlene M. Anthony, RPR
Lampke Court Reporting,
P.O. Box 17627

Ft. Mitchell, KY 41017-0627

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 ***
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KENNETH EASTERLING

of lawful age, a witness herein, being first duly sworn,

'as hereinafter certified, was examined and testified as

follows:
JUDGE SUMME: Mr. Deters.
DIRECT EXAMINATION
BY MR. DETERS:

Q Pleése state your name for the reéord.

A Kenneth Easterling.

Q And it's my understanding from my own common
knowledge and public record that you are, in fact, a
Kenton District Judge that presides over district court
in this county, correct?

A That's correct.

Q And you are also the same Ken Easterling in
the search warrants that were issued in this case that
bear your name on them. You are, in fact, that same
Ken Easterling that signed those search warrants,
correct?

A Judge Grothaus and I, yes, signed search
warrants in this case.

Q Okay. Now, are you —-- where did‘you go to
high school?

A Mr, Deters, I'm a public official. I'm not

going to get on the stand and talk about my private

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **x
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life.
Q No, no, no, no. Sir —--—
A Yes, I‘graduated.
0 I want to know if you went to Dixie Heights.

A I did not.

Ke) Okay.

A I'm not from Northern Kentucky.

Q Okay. Does your son go to Dixie Heights High
School?

A Yes, he does. Well, he did. He's a
_graduate.

Q Okay. Do you have any other children that go
to Dixie Heights High School?

A My daughter.

0 Is she still there?

A Yes.

Q - Prior to November 23rd of 2011, how many
years were you a parent of a student at Dixie Heights
High School?

A Well, my son went there for four years, so
that would have been three-and-a-half years.

0 Now, isn't it true that Co —— the alleged
victim in this case is a friend of your son, Jake?

A He is an acquaintance. Is he a friend? I

would beg to differ.

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **x*
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Q Was he —-

A I know my sons' friends, Mr. Deters. He's
not someone who is at my house, nor someone who my son
hangs out with.

Q Was he ever his friend?

A Well, they're all sports —-

Q What sports did they play together?

A They do not play sports together.

Q All right.

A My son is a football player. I think he's a
baseball player? They have not played sports together.

Q You --

MR. DETERS: I'm going to kind of approach
the witness, Your Honor.
JUDGE SUMME: You may.
MR. DETERS: This is the traffic ticket.
JUDGE SUMME: Okay.
BY MR. DETERS: |

Q I'm going to hand you a certified copy of a

ticket which both parties have agreed to, 11T06754.
JUDGE SUMME: Do yoﬁ have an exhibit number?
MR. DETERS: Please?
JUDGE SUMME: Exhibit Number?
MR. DETERS: One. That's Exhibit 1.

A Okay.

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **x
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Q

Now, prior to June 1, 2011, was Cody York —-

excuse me, I apologize, was the alleged victim ever at

your house?

JUDGE SUMME: Let's shut down a minute. You

all are going to edit that, right?

Q

A

MS. FARMER: Yes, we are, Your Honor.
JUDGE SUMME: Thank you.

Alleged victim, was he ever at your house?
No.

How do you know that?

Well, can I say with certainty? He may have

been there when I was not there, but to the best of my

knowledge, and in speaking with my wife and children,

he has never been to my house, other than three months

after the search warrant.

©

Is it a fair statement then that you, in June

of 2011, would not consider Cody York a friend of yours

or a friend of your son's?

A

I don't even know your client or the victim

in this case.

Okay.
I don't know him.

Now, do you text?

Yes.

Have you ever texted Cody —- excuse me, have

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 *xx
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you ever texted the alleged victim?

A Not to my knowledge.

Q Well, if you don't know him, you would never
text him, correct?

A Mr. Deters —— I'm sorry.

JUDGE SUMME: Are we talking about before

November 16th of 2011, Mr. Deters?

MR. DETERS: Yes.

A I get texts from hundreds of people; police
officers, social workers. If he's texted me, I have no
knowledge.

0 How would a Dixie Heights student get your
cell phone number to text you?

A They should not have my cell phone number.

Q Isn't it true -- how long have you been a
Kenton District Judge?

A Since '08.

Q Isn't it true that when a case -- a traffic
ticket is filed and there's an appearance in court, in
front of a district court judge, an arraignment, isn't
it true that in Kenton County that case stays with the

district judge from the time of the arraignment to

disposition?
A No.
0 That's not the practice.
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A That is not the practice. I mean, it can,
but because we have 200 cases per day, if a person
comes to the district court, and they say, "We have
other courts with other judges. Can we resolve them
all?" It is the common practice of the district judges
to add those cases on and resolve them because we are
so busy, Mr. Deters.

Q Wouldn't you say 99.9 percent of the cases
that are heard by a district judge in the arraignment
stays with that judge through disposition?

A No, I would not.

Q What percentage would?

A I don't know. I'm not a mathematician.

Q ‘ Well, you've been a district judge since
20087

A Mr. Deters, I do not know. I've answered

your question. If a case comes on, for instance
someone has a shoplifting, and there's something else
out there that we can resolve a case —-- because the
district courts try to resolve cases quickly. So if
someone comes before the court, Judge Grothaus, Judge
Ruttle and myself, if we can resolve it, and everybody
wants to resolve the case, we will add it on, even

though it's not my case. The other judges know they

can add cases on and resolve them in district court.
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This is a traffic ticket, not a murder case. They can
pay out and not even come to court. So they don't even
need to see me or another judge.

MR. DETERS: Approach the witness?

JUDGE SUMME: You may.

MR. DETERS: Can I have the exhibit back?

TﬁE WITNESS: (Handing document.)
BY MR. DETERS:

0 According to Defense Exhibit 1, which is
11TO06754, it was filed 06/01/2011, and it was from a
charge of 14 miles per hour over the speed limit, and
it was issued to the alleged victim. Now, there's a '
notation on this, it says, "July 1lst, 2011, per

defendant's dad, add on to July 5, 2011 at 930 1A."

A Okay.

Q Do you know the alleged victim's father?

A Never seen him before in my life.

0 Do you have any personal knowledge of why the

alleged victim's dad, on July 1st, 2011, would ask that
this would be put on July 5, 2011 at 930 at 1A?
A Mr. Deters, i1f you practiced in district
court, you Would know that you can call —-
Q I do practice in district court.
JUDGE SUMME: I —-— you know, we have people

respond back. You may proceed.
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A You would know the common practice of the
clerks are that any person can call and ask for one
continuance to make it more éonvenient to come to
court. So that is a conversation or something that
probably routinely happens; that he picked up the phone
and said, "I will be there at a different day. Can you
do that?" And the clerks automatically do that.

Q Do you know the date that this matter was
disposed of?

A -No idea.

0 It was disposed of on January 9th of 2012.

A Okay.

Q Do you know why?

A Do you have the documents, and may I see it?
0 Yes, (handing documents).

A It looks like Mr. York and his father were

present before the court. The commonwealth prosecutor
sent the case to diversion. It looks like he signed a
diversion. The clerk would have notified Frankfort to
go to state traffic school. That's usually about a
six-month process. It looks like there is
certification here from Frankfort. Let me make sure.
Yes, it looks like on November the 19th, 2011, Gerald

Fields from the Department of Transportation certified

that he did complete his state traffic school so they
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sent notice back to the court. It looks like on
Janua:y the 9th that the Clerk of Courts accepted proof
and it was dismissed.

Q At the arraignment on this tigket, it was
originally in Judge Ruttle'sbcourtroom and then it was
transferred to you. Do you know why or how that
happened?

A I do not.

Q Did you have anything to do with that
happening?

A I could have. Typically, if people have
tickets and I'm dealing with a ticket, I send them out
to state traffic school or community service program, I
will put it on my docket so it doesn't burden another
judge, to make sure that they complete their community
service.

0 So if you did it, it would be solely to help
out Judge Ruttle and not as a favor to your son's
friend.

A That would be correct.

Q Prior to November 23, 2011, what did you,
personally, hear from anyone about the allegations
against my client?

A Nothing, Mr. Deters.

0 Okay. So prior to November 23, 2011, you've
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never heard anything from a Dixie parent, law
enforcément or anybody about this incident.

A Mr. Deters, I'm a judge sitting on the
district court. People don't just wander up to me and
talk to me about criminal cases; specifically, this
case with Dixie. So as it relates to this case, I know
nothing. And it is -- it is a run-of-the-mill case
that I see in district court. We handle thousands and
thousands of cases. If someone even did mention it to
me, it would not stick in my mind as something unusual
due to the stuff that we see in these cqurthouses day
in and day out. So if someone says something to me,
maybe they did, I have no recollection, nor do I
believe even that anyone said anything to me about this
case.

Q Have you ever had opportunity to review the

text messages of Cody York?

A Yes.
0 When did you review his text messages?
A When they were subpoenaed pursuant to my

order that they be subpoenaed.
0 Did you ever text —— I mean, did you ever

text —- review the texts? In other words, you say you

don't remember, so my question is have you ever seen

your texts show up on a record to the alleged victim?
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A No.
0] Are you sure?

A Mr. Deters, I am sure that I have not seen my
name come across your —-- the alleged victim's cell
phone.

0 So if that's the case, isn't it true, and I'm

going to use your words —-—

A You're asking me to speculate? I'm not going
to speculate. I said --

Q I'm not asking you to speculate.

A -— I don't have any recollection, nor would
he have my cell phone.

0 You said you don't even know him, correct?

A The first fime that I've ever spoken or seen
Cody York was three months after I signed the search
warrant in this case. Now, let me qualify that. If he
was out on a field somewhere, I might have seen him.
Don't know him, never spoke to him, to the best of my
knowledge.

Q Did you ever send him a text on this ticket,
Plaintiff's Exhibit A, where something didn't go right
and you sent him a text in response to a text from him
where you said, "I'll take care of it"?

A Not to my knowledge.

0 So you don't deny it.
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A What would he -- what would he be asking me
to take care of? I take care of things day in and day
out. That's what disﬁrict court does. What's your
question?

0 Isn't it true, Judge, it is not common
practice in Kenton County for judges —-—

JUDGE SUMME: Wait a minute. We're asking
him questions. So, no, you're making a statement.

Ask a question.

BY MR. DETERS:

Q Do students of judges in Kenton Coﬁnty text
district judges to take care of traffic tickets?

A Well, first of all, do students contact a
judge regarding a traffic ticket? I'm sure they do.
Are they advised what their options are under the law

and with the consent of the prosecutor to go to a valid _ .

traffic school or a valid program that's authorized by

the supreme court? Yes.

Q Isn't it true that it is highly, highly
irregular —-
A No, Mr. Deters, it's not highly irregular --

JUDGE SUMME: No, wait a minute. Wait a
minute. Let him ask his question. Thank you,

Judge.

And again, Mr. Deters, I'm going to direct
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you to making sure your questions have statistical
probability behind them, all right?

MR. DETERS: I think I've been asking
statistical probability questions.

JUDGE SUMME: No, no, no, that they are, in

'fact, based on them.

MR. DETERS: I think I -- I've been doing
that.

JUDGE SUMME: Well, no, your questions have a
basis in fact. You're not allowed to just make a
statement --

MR. DETERS: Which question have I asked,
Your Honor, that is not based in fact?

- JUDGE SUMME: The highly unlikely one. If
that's -- thank you, Judge. And that's fine, you
can ask it, just, it needs to be —-- the basis.

MR. DETERS: I would like to be able to
cross—examine this witness.

JUDGE SUMME: I am allowing you; I am also
telling you about the nature of the questions, and
that you can't just ask questions that aren't
based‘in fact.

MR. DETERS: I know that, Your Honor.

JUDGE SUMME: TIf they're based in fact,

that's fine.
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MR. DETERS: 1I've been a lawyer 25 years.
JUDGE SUMME: Mr. Deters, I'm not going to
. get into a dialogue with you.‘ I'm telling you
what I expect out of the question. I hope it is.
You may proceed.

MS. FARMER: And Your Honor, this is direct
examination, I do believe.

JUDGE SUMME: I believe it is as well.

MR. DETERS: I think I could ask this court
to consider Judge Easterling a hostile witness to
my client, in light of his testimony so far, and I
ask the court to do that.

JUDGE SUMME: Thank you, Judge. I'm not
going to consider him hostile at this point. You
may continue your questions. I'm just telling
you, again, about what needs to be in a question.
Thank you. You may proceed.

MRf DETERS: Note my objection for the
appellate court that I wanted this witness to be
declared a hostile witness based upon the
testimony and also by the videotaping that would
reflect tone and manner of the questions. Thank
you.

JUDGE SUMME: Your next question, Mr. Deters.

MR. DETERS: I'm thinking of it.
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JUDGE SUMME: All right.

- BY MR. DETERS:

Q Did you know the alleged victim's parents
prior to November of 20117

A I do not know the alleged victim's parents
now, Mr. Deters.

Q You live in Edgewood, Kentucky, correct?

A I am going to ask ﬁhis court to please not
divulge my address.

JUDGE SUMME: I will respect that.

THE WITNESS: Thank you. I'm somewhat
appalled that a convicted felon is in my house
serving my son.

JUDGE SUMME: Judge, we're just going to do
question and answer. Thank you. Mr. Deters.

MR. DETERS: With all due respect, Your

Honor, the courtesy you've shown him as opposed to

me I don't think is fair. You've been cracking

the whip on me --

JUDGE SUMME: Mr. Deters, we're not going to

make statements about how you think something is
going. Please ask your next question.

BY MR. DETERS:

Q Isn't it true that you work an ordinary day;

when you go to work in the morning, you come home at

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 ***




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

night?
A Yes.
Q You have no idea then, as you're sitting

there, how many times Cody York has been to your house
while you're at work?

JUDGE SUMME: We're going to edit that,
correct?

MR. DETERS: I apologize.

JUDGE SUMME: Well, we have to get past
apology. We have to make sure that it's not used
anymore or else we're going to have to close the
proqeeding, which would be fine with me.

MR. DETERS: It would not be fine with me.

JUDGE SUMME: Well, then be careful how you
speak.

BY MR. DETERS:

0 Do you know him?

A To answer your dquestion, I have a very close
relationship with my kids. I know who's been in my
house and who hasn't been in my house. Mr. York —-

JUDGE SUMME: I'm going to admonish you,
Judge —-

THE WITNESS: I'm sorry.

JUDGE SUMME: So, again, if we all can't do

this, we're going to close the proceeding. 1It's
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justireally simple.

MR. DETERS: Well, I would object to that,
Your Honor, because I can getv——

JUDGE SUMME: Well, I'm just telling you.
It's really simple. These are my rules. You can
object all you want. My rules are we're not using
names. I don't know how good their editors are.
I've got a responsibility. I don't ha&e
permission to use the name yet. So to that
extent, if we all -- all of us can't do that, then
I'm closing the proceeding. You all may proceed,
please, with caution.

MR. DETERS: Before you close the
proceedings —-

JUDGE SUMME: I'm not closing it now.

MR. DETERS: -- we can get Cody York. We can
get the young man on the phone, and he can call
you and give permission for us to use his name. I
just make that suggestion.

JUDGE SUMME: Well, thank you for your
suggestion. Your next question.

MR. DETERS: I'm not going to ask anymore
questions of this witness.

JUDGE SUMME: Any questions?

MS. FARMER: Briefly, Your Honor. Thank you.
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CROSS EXAMINATION

BY MS. FARMER:

-0 Good morning, Judge.
A Good morning.
Q You signed a search warrant on November 23,

2011, correct?
A If you have a copy, because I sign thousands
of them, I could refer to the date. I'm notvcertain.
MS. FARMER: May I approach?
JUDGE SUMME:‘ You may.
MR. DETERS: November 23rd?
MS. FARMER: It's November 23rd.
MR. DETERS: No problem. No objection.
MS. FARMER: Lét's call this Exhibit 1.

BY MS. FARMER:

0 Judge, 1if you could just take a look at this,

(handing document) .

A All right. It appears to be a copy of a
search warrant that I executed.
MS. FARMER: Your Honor, I move to enter
(inaudible) as 1.
JUDGE SUMME: So admitted. No objections,
correct?
MR. DETERS: No objection.

BY MS. FARMER:
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Q At the time of signing that search warrant,

what was your relationship with CY, if I may?

A I did not have a relationship with CY.

Q What was your relationship with CY's parents?
A I do not know CY's parents.

0 You are a judge at district court.

A Yes.

Q And we have heard a lot this morning about a

traffic ticket.
MS. FARMER: Do you have that exhibit?
MR. DETERS: What did I do with it? I've got
it somewhere.
JUDGE SUMME: Do you have that?
THE WITNESS: I have it. I'm sorry.
MR. DETERS: I gave it back to you.
BY MS. FARMER:
Q Oh, can I see that?
A Yes.
Q Thank you.
A You're welcome.
Q And you've already explained to us how one's
father might add on to’a docket.
A Well, that would be a question to ask the
clerk, but I'm assuming, due to what I would normally

believe that procedure to be, that they called and
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said, "Can we continue this case?"

0 And this young man received traffic
diversion.
A Yes, which is a state traffic diversion.

'Anybody under the age of 18, by law, can go into a

state traffic diversion, first of all, with the consent
of the prosecutor -- or the recommendation of the
prosecutor. It looks like that's what the program is,
because it looks like he and a parent signed, and it
looks like he completed that prbgram.
0 And the offense in this case was speeding,
14 miles per hour over; is that correct?
A I think so.
0 Is there anything unusual about diversion
program, state traffic school, for such an offense?
A We send hundreds, hundreds of cases to state
traffic diversion on a monthly basis.
MS. FARMER: That's all the questions I have.
Thank you.
MR. DETERS: No redirect.
JUDGE SUMME: Sir, you may step down.
THE WITNESS: Thank you. Am I subject to
recall?
JUDGE SUMME: Subject to recall? Mr. Deters,

subject to recall?
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MR. DETERS: No.

JUDGE SUMME: All right.

recall.

Not subject to

(Testimony concluded at 10:45 a.m.)
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CERTIFICATE

COMMONWEALTH OF KENTUCKY
COUNTY OF KENTON :

I, DARLENE ANTHONY, RPR, the undersigned, a

hotary public-court reporter for the Commonwealth of

- Kentucky, do hereby certify that I have transcribed into

typewriting the within 23 pages, and that the foregoing is
a true, complete and accurate report to the best of my
ability of the CD-R disc provided by Eric Deters, Esqg.

IN WITNESS WHEREOF, I have hereunto set my hand
and official seal of office at Dayton, Ohio this 25th day

of September, 2012.

/s/
Darlene M. Anthony - Notary Public
My Commission Expires: April 5, 2016
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COMMONWEALTH OF KENTUCKY
KENTON CIRCUIT COURT

CASE NO. 12-CR-260-001

COMMONWEALTH OF KENTUCKY : PLAINTIFF
VS.
SARAH JONES : DEFENDANT

COMMONWEALTH OF KENTUCKY
KENTON CIRCUIT COURT

CASE NO. 12-CR-260-002

COMMONWEALTH OF KENTUCKY : PLAINTIFF
VS.
CHERYL JONES : DEFENDANT

EXCERPT OF 9/21/12 MOTION HEARING
BEFORE HON. PATRICIA SUMME
APPEARANCES:

For the Plaintiff: SARA FARMER, ESOQ.
Jefferson County Assistant
Commonwealth Attorney
514 West Liberty Street
Louisville, KY 40202-2887

For the Defendant: ERIC DETERS, ESOQ.
5247 Madison Pike
Independence, KY 41051

Transcribed by: Darlene M. Anthony, RPR
Lampke Court Reporting, Inc.
P.O. Box 17627
Ft. Mitchell, KY 41017-0627
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CODY YORK

of lawful age, a witness herein, being first duly sworn,

as hereinafter certified, was examined and testified as

_follows:

JUDGE SUMME: Mr. Deters.

DIRECT EXAMINATION

BY MR. DETERS:

A

Q

Please state your name for the record.
Cody York.

Cody --
MR. DETERS: What was the other —-—

Where do you go to school?

Northern Kentucky University.

All right. Did you ever go to Dixie Heights

High School?

Yes.

What years did you go to Dixie Heights High

2008 to 2012.

All right. During the time that you were at

Dixie Heights High School, from 2008-2012, did you have

a relationship, a friendship, acquaintance or other,

with Jake Easterling?

A

Q

Yes.

How would you describe, in your own words,
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your relationship with Jake Easterling?

A Friends.
0] Huh?
A Friends.

0 All right. Prior to November 23, 2011, had
you ever been at the Easterling home?

A Yes.

Q Can you describe —— I'm not asking you to but

could you describe the inside of that house?

A . Yes.
Q Could you describe the outside of the house?
A Yes.
0 Can you drive there without a GPS?
A Yes.
Q Can you just tell the court some examples
of -- to prove that you were his friend. Like, for

example, Chuck there is my friend. I would say, "Well,
Chuck and I do X, Y, Z." You know, what was the nature
of your relationship?

A He's invited me over to his house several
times. I've been over there with friends of my own.

0 Eat lunch at school?

A Yes, he sat at my table at lunch.
0 Okay. How many people sat at your table at
lunch?
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A Twelve.l
Q Okay. Did you text each other?
A Yes.
Q I got to ask you this. Did you have, prior
to November 23, 2012 --
MS. FARMER: '11.

MR. DETERS: EXcuse me. Thank you.

0 —-— '11, the cell phone number of Judge Ken
Easterling?
A Yes.

Q How did you get that number?
A Jake Easterling.

Q Okay. Why did Jake Easterling give you that

number?

A Because of a ticket, and I wanted to ask him
about it.

Q Okay. Did you -- it's Defense Exhibit 1.

It's a traffic ticket that happened I think in May or
June of 2011. Is that the ticket you're talking about?
A Yes.
Q Did you talk on the phone or text message

Judge Ken Easterling pertaining to that ticket?

A Both.
0 Both?
A Yes.
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o] The ticket was originally in Judge Ruttle's
court and then later it was taken in Judge Easterling's
court. Do you have any personal knowledge how that

happened?

A Because he said that he would take care of it
for me, and he'd get rid of it and get it off my
record.

0 And Judge Easterling told you that.

A Yes.

Q How would you describe your relationship with

Judge Easterling?

A Describe it?

Q Well, you were friends with Jake.

A Yeah.

0 Would he just be dad of a friend? Your
buddy, too? I mean, some parents are closer -- like

some of my kids' friends I'm closer to than others.

A I mean, of course he's my —-- Jake's dad, and
I mean, he was very cordial and nice to me, so —— I
mean, I guess we could be buddies.

0 Prior to November 23, 2011, did Judge
Easterling know who you were?

A Yes.

0 Had he heard of you?

A Yes.
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MR. DETERS: I have nothing else.
JUDGE SUMME: Miss Farmer?
MS. FARMER: Yes, Your Honor. Thank you.
CROSS-EXAMINATION
BY MS. FARMER:
o Good morning, Cody. This is the first time

we've spoken, right?

A (Nodding.) Yes.

Q I need you to answer yes or no, of course.

A Yes.

Q How many times have you spoken with Detective
Inman?

A None.

Q Okay. And how many times have you spoken to

someone from Mr. Deters' office?

A How ﬁany times, you said?

Q How many times have you spoken with someone
from Mr. Deters' office?

A A few. Couple.

Q Couple?

A‘ Yeah. Just with Eric, though.

Q Okay. And how many times have you been to
Mr. Deters' office?

A One.

Q I'm sorry?
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A One.

Q Once?

A Yes.

Q Are you related in any way to Judge
Easterling?

A No.

0 Talking about this traffic ticket that you
had, do you‘remember the date that you got the ticket?

A Not the exact date.

Q Okay. Do you remember at all —-— can you tell
us anything about when you got it?

A I think it was in May. I mean, there were
several. There were three of them.

Q I'm talking about the first one.

A Okay, May.

Q All right. What date did you go to court on
that?

A I don't know. I don't know the exact date,
nor a month.

Q And you received traffic school, right?

A Yes.

Q And what date did you complete traffic
school?

A I couldn't tell you the exact date.

Q Okay. And what date did you take it to Judge

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **x*
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A I can't say the exact dates.

Q Would you have gone —-- I'll retract that.
This traffic ticket that you had was a diversion
agreement, correct?

A Yes.

0 Do you remember signing a form?
A Traffic ticket —-- or the traffic school?
Q For when -- when you were at court and you

were given traffic school.

A Yes.

Q And a diversion agreement.
A Yes.

0 You recall signing that?
A Yes.

Q Okay. And did the agreement say that the

case would be dismissed if you completed traffic

school?
A Dismissed? Yes.
Q Okay. You're aware —— let me ask you this.

You're aware that law enforcement obtained some text

messages in this case.

A Yes.
O Your text messages.
A Yes.

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **x
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And you're aware that law enforcement has

reviewed them.

A

A

Q
asked you

| A

Q

True.

And I've reviewed them.

True.

Okay. And how do you know about them?
It's, like, invading my privacy.

Okay. So would you have -- if anybody had
beforehand, would ydu have been okay with it?
Somebody looked through my messages?
Uh-huh.

Absolutely not.

Okay.

MR. DETERS: I was getting ready for an

objection, but I didn't have one. Just getting

ready.

BY MS. FARMER:

Q

case?

Cody, who showed you the discovery in this

Discovery?

Do you know what discovery is?

MR. DETERS: Objection, relevancy.
MS. FARMER: I'm going to get to it.

JUDGE SUMME: I'm going to overrule it. We

talked about this earlier, about some credibility

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 xx%*
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issues with regard to that. So as long as it's
within those lines, that's fine, but don't go any
further.

MR. DETERS: Purpose of appeal, please note
my objection.

JUDGE SUMME: Well, you have to have your
objections to me, so that's fine. They're always
noted.

MR. DETERS: All right.

JUDGE SUMME: Lose the comments. Yes, ma'am.

BY MS. FARMER:

0 Do you know what discovery is?

A Not exactly.

Q Okay._ I'm going to explain, then ask my
question.

MR. DETERS: Your Honor, I wasn't allowed to
make statements. Objection.

JUDGE SUMME: Sustained.

0 Discovery is the materials that I have —-—

MR. DETERS: Objection. She's now just
violated the objection.

JUDGE SUMME: Sustained.

BY MS. FARMER:
Q You reviewed the text messages; have you not?

A No.

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 #*xx*
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Q You haven't seen them?

A My text messages that are dealing with this?
Q Uh-huh.

A No.

0 Okay. So have you seen the search warrant:

that went along with them?

A No.

0 You haven't seen the search warrant thatvwas
the authority to get them?

A No.

Q Okay.

JUDGE SUMME: I'm sorry. Mr. Deters, your
client is communicating with my witness.

MR. DETERS: I think she said, "Good job."

JUDGE SUMME: It doesn't matter.

MR. DETERS: I know. Don't do it.

JUDGE SUMME: There is no communication,
so —— I'm not here to pass -- stop. You may
proceed.

BY MS. FARMER:
0 Then how did -- have you spoken with

Mr. Deters about Judge Easterling?

A Yes.
Q How did that discussion come up?
A How did it come up? I don't know.

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 #*x*x
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Everything was so long ago, I can't recall every little
thing.

Q You don't have any idea how a discussion of
Judge Easterling came up between you and Mr. Deters.

A He's the one who told me that he's the one
who signed for my thing -- for my messages.

Q Okay. And then when he told you that, you

started talking. How did you start talking about Judge

Easterling?
A That I've known him, known him for awhile.
That I couldn't see how —— I couldn't see how he would

have been the one to sign for my messages.

Q Why do you say that?

A Because, to my knowledge, I thought he'd be
neutral to the case or he couldn't know the defendant,

nor I guess the alleged victim.

0 Do you know the purpose of this hearing
today?
A To suppress my messages.

MS. FARMER: No further questions, Judge.
Thank you.
MR. DETERS: A few follow up.
REDIRECT EXAMINATION
BY MR. DETERS:

Q Cody, there was an affidavit that you signed

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 ***
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as part of the suppression hearing. Do you remember

coming to my office one time to sign this?

A Yes.

Q Do you recall signing it in front of Loretta
Little?

A Yes.

Q Is that, in fact, your affidavit that you
signed?

A Yes.

MR. DETERS: What number am I? I don't
think -- do I have a number two?

MS. FARMER: Objection. 1I'll object before
we get to the number.

JUDGE SUMME: That would be number two.

MR. DETERS: It's a part of the record.

MS. FARMER: It is hearsay. Mr. York is here
testifying, and if he would like to introduce
evidence from Mr. York, then he needs to ask a
question.

JUDGE SUMME: He's not moved to have it
admitted yet. It is marked as two. If he has any
questions off it, then he may do so, and it may or
may not be accepted as evidence, depending on how
it's proved up.

BY MR. DETERS:

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 *x*
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0 Did you have to stand in a courtroom in front
of Ken Easterling as the judge on your case?

A Yes.

Q When you stood in front of him in a courtroom

on your case, did he know who you were and why you were

there?

A Yes.

Q Was it because you had talked to him about
it?

A Yes.

MS. FARMER: Object to the leading.
JUDGE SUMME: Overruled.
BY MR. DETERS:
Q At that time you stood in front of him, did
you talk about the traffic school issue?
A Yes.
Q Did you go to his house to show him the proof
of insurance and traffic school requirements?
A Yes.
Q Did you give it to him, personally, prior to
November 23, 20117
A Yes.
Q Were you aware that he's testified in this
courtroom that he doesn't even know who you are?

A Yes, I'm aware now. Yeah.

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **x*
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MR. DETERS: Nothing further.

JUDGE SUMME: Miss Farmer?

MS. FARMER: If T could have just one moment.

JUDGE SUMME: You may.

MR. DETERS: Your Honor, since she hasn't -
I pass the witness officially; I have one more
question. It's your discretion.

JUDGE SUMME: I generally don't, Mr. Detérs,
but —-

MR. DETERS: Sure would be nice to —-

JUDGE SUMME: No. If and when we go to
trial, and this is a preface for trial, we need to
be really clear about how we're going to conduct
this trial( if it goes, and that is no commenting.
And there is questions, and we're not going to
have comments made to counsel. So based on that,
I'll let you ask your last question.

FURTHER DIRECT EXAMINATION
BY MR. DETERS:

Q Do you have personal knowledge that Judge
Easterling did the same thing for you for other friends
of Jake Easterling?

A Yes.

MR. DETERS: Really nothing further.

RECROSS EXAMINATION

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 **%*
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BY MS. FARMER:
Q Did you just testify that you know that
Jake —-- that Judge Easterling does for you what he —-
did for you what he did for other friends of Jake?
A Yes.
Qo - That's what -- okay;
MS. FARMER: That's all I have. Thank you.
JUDGE SUMME: You may step down. |

(Testimony concluded at 12:17 p.m.)

*** LAMPKE COURT REPORTING, INC. (859) 261-5544 ***
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CERTIFICATE

COMMONWEALTH OF KENTUCKY
COUNTY OF KENTON

I, DARLENE ANTHONY, RPR, the undersigned, a
notary public-court reporter for the Commonwealth of
Kentucky, do hereby certify that I have transcribed into
typewriting the within 17 pages, and that the foregoing
is a true, complete and accurate report to the best of my
ability of the CD-R disc provided by Eric Deters, Esqg.

IN WITNESS WHEREOF, I have hereunto set my hand
and official seal of office at Dayton, Ohio this 25th day

of September, 2012.

/s/ :
Darlene M. Anthony - Notary Public
My Commission Expires: April 5, 2016
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EXHIBIT 8
Suppression Hearing Demonstrative
Exhibits



Neutral

Judge Ken Easterling

Signed Search Warrants Beginning November 23, 2011, through
January 5, 2012

Son Jake, Cody York’s friend

Personal relationships

Text each other

Told him he knew of investigation as Judge

Fixed a traffic ticket before he signed warrants. (Charged 5-26-11
Disposed 1-9-12) Ruttle to Easterling.

Fixed a traffic ticket after he signed warrants. (Charged 2-12-12
Disposed 4-2-12) Grothaus to Easterling.

\dmitted he could get in trouble for speaking with Cody York at
Easterling home about Sarah Jones, but did anyway.

Tried to get confession assured Sarah would not go to jail

Dixie parent

What gossip did he hear?

Detached




Probable Cause

e Can’t be based upon rumor
e Can’t be based upon hearsay
e Can’t be based upon lies

e Based upon totality of
circumstances

e Can’t define it based upon what is
‘received  after the violation of
lack of probable cause



What Police Didn’t Have To Support Probable Cause

o A confessinn from Sarah Jones.

o A statement from Cody York.

* Any documentary evidence.»

e Any evidence or testimony from anyone who
witnessed Sarah and Cody in a compromising
situation.

e Not one mcriminating email.

» Not one incriminating Facebook message.

e Not one incriminating text message.

e Not one mcriminating audio or video record.

o Not one incriminating photograph.

e Not one reliable corroborating witness.

Detective Inman did not have probable cause and
in fact had no cause.



The Prosecution’s Case for Probable Cause

Rumors

Hearsay

“Flirty” Facebook Messages (Smiley Face)

Eye Contact

A 760 Number?

Heard “they” were at an event at Jones house together

26 False Statements by Morgan McCafferty

14 False Statements by Brittney Taylor

47 uses of the word “Rumor” in Morgan McCafferty’s Interview

(Last page, 107, Detective Ryan: “So right now, the factual what
we have is rumors and accusations.” (11-16-11)

On page 18, Detective Inman, in the Brittney Taylor interview
states they want to get away from anything that Morgan says
because: “She’s hearing all this stuff through rumors.” (11-18-12)

Grand Jury transcript page 2 and 3. Only pages addressing what
happened before warrants. Detective Inman references McCafferty
and Taylor without naming them. She clearly relied solely on
them. In her affidavit for warrants, she relies solely on them. She
fails to express any of the rumor concerns made in the interviews
with the two.




